
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

                                                                                  CASE NO: PFA/WE/84/98/SM 
 
 
In the complaint between: 
 
GERALD WILSON                                                         Complainant 
 
and 

 
ORION FIXED BENEFIT PENSION FUND                   First Respondent 
 
MACHINE MOVING AND ENGINEERING (PTY) LTD      Second Respondent 

 
OLD MUTUAL                                                                                  Third Respondent 
 
___________________________________________________________________ 

 
FINAL DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT OF 1956 
___________________________________________________________________ 

  
 

Introduction: 

 

On 8 June 1999 I made an interlocutory order in this matter requiring the second 

respondent to submit to me its proposal for a greater benefit amount to be paid to the 

complainant.  I stipulated that the amount should represent the difference between the 

amount already paid on the resignation of the complainant in terms of the fund=s rule A.6 

and an amount arrived at utilising a rate of interest bearing a reasonable relation to the 

call rate of interest for the period of the complainant=s employment, viz July 1983 to 

June 1998. 

 

I have subsequently received submissions from Mr G R Finch, in his capacity as fund 

actuary of Old Mutual and valuator of the Orion Fixed Benefit Pension Fund.  Utilising  

the complainant=s monthly contributions, average monthly call interest rates (the 

average rate for the relevant period being 14.76%) and an assumed marginal tax rate of 

44%, Mr Finch calculated a revised benefit to be R83 882.72, this being R8 643.24 

more than the withdrawal amount paid to the complainant of R75 239.48. 
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I note in passing here that, while I accept the provision for tax liabilities, I am not in 

agreement that this should be personal tax at the marginal rate, for the reason that the  

amount of the enhanced benefit will be taxed in the complainant=s hands in any case at 

retirement date and it is not appropriate to deduct this amount in respect of tax from the 

call rate return.  There is an argument however for deducting retirement tax at the lower 

rate of 25%, since this would be analagous to the fund=s liability on interest income 

derived from assets attributable to active members of the fund. 

 

Mr Finch also expressed his view that the proposed relief was Ainappropriate from an 

actuarial perspective@, since the fund has never been invested in a call account and thus 

past call interest rates do not necessarily bear any reasonable relationship to the actual 

net investment return earned by the fund on its assets.  He states Ashould members= 

benefits continue to be enhanced in this way, they could exceed the members= actuarial 

reserve values and thus affect the financial soundness of retirement funds.@  Mr Finch 

recommends instead that, should special circumstances for an additional benefit be 

provided, the relief be calculated as a percentage of  the difference between the 

member=s actuarial reserve value and his withdrawal benefit in terms of the rules.   

 

I then requested that Mr Finch furnish me with data relating to the fate of the fund over 

the relevant period, as a further set of information which could assist me in making the  

final determination.  The data he provided indicate in summary that the average annual 

vesting bonus rate over the period from June 1985 to June 1998 was 8.3%, while the 

average non-vesting bonus rate over the same period was 9.3% (the average total 

gross bonus rate being 18.4%) .   

 

Mr Finch argues that  Ashould a portion of the non-vested bonus be granted to an exited 

member, it would not be possible to recover it later if this bonus was reduced or 

removed by the insurer, to the detriment of the fund and possibly the other members.@  

This is true up to a point.  However the non-vesting bonus generally vests in instalments 

over a period of ten years, so over the period in question (fifteen years) some of this 

portion should have vested. 
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 Mr Finch also argues that granting relief related to the fund rate of return amounts to 

applying defined contribution concepts to a defined benefit fund, and that if the 

expectation is created that members will receive the fund rate of return on exit in the 

short term, this will have the implication that members may have to accept the possibility 

of negative rates of return in the short term, or else that the fund=s investment policy will 

be constrained by the need to hold a large portion of the assets in short term deposits, 

which underperform equities, thus having a negative impact on the fund=s ability to meet 

its long term commitments.  

 

While I accept many of the above arguments the fact remains that the best scenario for 

a withdrawing member who wishes to preserve his retirement funding would be to 

receive full actuarial reserve value.  Where members do not receive this on withdrawal 

in this context there  is understandable unhappiness since they are financially 

prejudiced by any change of employment.  As I have mentioned in the preliminary 

determination, there is a justified notion that some portion of the excess of the member=s 

actuarial reserve value over his accrued own contributions should be payable as 

deferred pay, and by implication that the funding method employed by the actuary 

should take account of this.  Mr Finch appears to concede this, albeit with the rider that 

this would be the case only in the context where there are special circumstances 

justifying  an enhanced benefit. 

 

I am mindful of Mr Finch=s concerns in this regard.  In his view, unless there are special 

circumstances, other than long service, no relief should be granted at all, since Ait is 

necessary to ensure that the additional benefit does not become an expectation, or 

standard that would have financial implications for this and other defined benefit funds.@ 

 

Admittedly, long service may not be what one readily thinks of as a special 

circumstance.  (What one does readily think of is also not clear.)  However, nothing in 

the rule allowing for an enhanced benefit precludes long service as a factor to be 

considered.  And, as I have argued in the preliminary ruling, the employment 

relationship over time develops continuity and with it certain expectations of security and 

additional benefits.  Furthermore I have been at pains in the preliminary ruling to 
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address the concerns regarding the creating of precedent and to restrict the scope of 

this adjudication to the individual complainant by deferring to the withdrawal rule 

governing Aearly leavers@ as a group, despite my reservation that, in specific individual 

cases, the reasonable benefit expectations of certain members may be impaired.   

 

It is for this reason that, in this specific case, I have substituted my discretion for that of 

the employer in deciding that there are grounds for an enhanced benefit.  I find these 

grounds in the long service of the complainant coupled with the fact that he plans to 

take individual responsibility and to preserve his retirement funding in a manner in line 

with the desirable social policy objective of not burdening the state with the responsibility 

of supporting citizens in their retirement. 

 

For the reasons set out in the preliminary determination I am reluctant to enter into the 

arena of what amounts to wage-setting.  However when circumstances warrant my 

judicial intervention in a specific matter, I will make such an intervention as 

conservatively as possible, and will attempt to make my award on the basis of 

reasonableness. 

 

If in this matter then the upper limit in determining an enhanced benefit is full actuarial 

reserve value, determined by Mr Finch to be R128 839.00, and the lower limit is the 

withdrawal benefit (R75 239.89), it becomes a matter for judicial discretion as to where 

to fix the amount of the greater benefit.  In exercising this discretion I will have to have 

regard to a basket of factors which serve as guidelines, such as the individual=s actuarial 

reserve value, the benefit allowed in terms of the rule, the call rate, the fate of the fund 

(including an assessment of the non-vested portion), and allowance for administrative 

expenses and taxation liabilities.   

 

In this case, taking the above factors in account, I have decided to set the amount of the 

greater benefit at R18 305.00.  This is the amount arrived at using the contribution 

figures furnished by Mr Finch, after applying a rate of return of 10 per cent per annum 

compounded.  This makes more than sufficient allowance for such considerations as tax 

liabilities and administrative costs.  It represents a percentage of the difference between 
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the complainant=s reserve value and his withdrawal benefit in terms of the rules of 34 

per cent.  

 

Final order{tc \l1 "Final order} 

 

The final order of this tribunal is as follows: 

 

1. The first respondent is ordered to pay the amount of R18 305.00 to the 

complainant within six weeks of the date of this determination. 

 

2. In accordance with rule 6.13, the valuator shall determine whether or not the 

second respondent shall be required to make an extra contribution to the first 

respondent to defray the cost of this payment from the fund.  

 

 

 

 

DATED AT CAPE TOWN on      11      AUGUST 1999 

 

 

...................................................... 

JOHN MURPHY 

PENSION FUNDS ADJUDICATOR   

 

 

 

 

 

  

 

  
 


